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At some point in “sagas,” such as the Brannan Sand & Gravel and Phillip Wolf matter, or perhaps “soap opera” is a better description considering some of Mr. Wolf’s actions, there comes a time when, from the standpoint of ordinary  taxpaying citizens there should be a way of stopping bullies.                                                                                                                                                                                                                                                                                                                                                                                                                         

That thought probably crossed the minds of readers following the Brannan lawsuit sometime ago, as the lawsuit has been ongoing since September of 2008 (19 months . . .)  The latest tactic of attorneys for Brannan was noted in last week’s edition – filing a motion to set aside all prior orders of Judge Rodgers on the grounds Judge Rodgers was not properly appointed to sit as a district court judge.  

In responses to the Brannan motion, that question was laid to rest by the Gilpin Defendants and intervenor Shack West, LLC.  What follows are the pertinent points quoted from those responses as to why Brannan’s argument lacks merit (all case law citations are omitted):

· A county judge’s appointment or authorization to preside over matters in district court is not a matter of jurisdiction and does not implicate jurisdiction.  “Courts, not judges, are vested with jurisdiction.”

· District Courts possess jurisdiction to hear Colorado Rules of Civil Procedure 106 proceedings – the Gilpin County District Court and Judge Rodgers had full original jurisdiction to decide and enter orders on all of Brannan’s motions.  
· Judge Rodgers was originally appointed in 2004 to sit as a District Court Judge in the First Judicial District of which Gilpin County is a part, but omitted from Brannan’s argument is the disclosure of Chief Judge Order 2008-02 dated August 20, 2008, whereby Chief Judge R. Brooke Jackson extended Judge Rodger’s authority to sit as a District Court Judge in civil and other types of cases, which in part states “The authority delegated herein shall continue until rescinded by subsequent Chief Judge Order . . .”  That order has not been rescinded, but was extended by Chief Judge Order 2010-02 dated January 23, 2010.  Writer’s Point-of-Information:  A really big OOPS on the part of Brannan attorneys.
· Colorado Rules of Civil Procedure 60(b)(5) does not permit a party to forum shop or re-argue matters that have been fully briefed and resolved by a valid judicial decision, which also applies to final judgments, orders or proceedings.  Writer’s Point-of-information:  Close reading of the pleadings filed by Brannan results in the conclusion that the executive sessions have been dealt with in two, if not three rulings, and Brannan attorneys just keep re-stating the same arguments.

· Colorado Rules of Civil Procedure 60(b)(5) applies only to final judgments of the Court as the Court’s decisions are not final orders certified pursuant to C.R.C.P. 54(b).  Brannan’s relief from the Court’s previous orders now lies in appeal upon final decision of the case.  
· The issue of authority does not void rulings issued by a judge without proper appointment; in fact, irregularities in appointment are by no means fatal.  

· Summarizing the U.S. Supreme Court, as quoted by the Colorado Supreme Court regarding the importance of constitutional or statutory authority: 

The de facto doctrine springs from the fear of the chaos that would result from multiple and repetitious suits challenging every action taken by every official whose claim to office could be open to question and seeks to protect the public by insuring the orderly functioning of the government despite technical defects in title to office. 
· Colorado Supreme Court case, People v. Sherrod, provides the three-prong basis for the validity of Judge Rodger’s authority in this case:  1) Colo. Const. Art. VI  §5, C.R.S. §13-6-218, and Chief Justice Directive 95-01 permit the assignment of county court judges to any district court; 2) Judge Rodgers is qualified under C.R.S. §13-16-218 as he has been licensed to practice law in Colorado for at least five years (actually has been licensed for 38 years); and 3) Chief Judge Order 2008-02 satisfies, in that it gives Judge Rodgers express authority, and thus there are no “irregularities” in his appointment.  That Order was issued on August 20, 2008, just 27 days prior to Brannan’s filing of its lawsuit on September 17, 2008.  
· Brannan sought to supplement the C.R.C.P. 106 record based on violation of the Open Meetings Law, to conduct discovery in that regard, to hold a joint status conference to resolve the argument on supplementing the 106 record with discovery and then to declare the executive sessions were not properly convened, thus making them public meetings.  All of those claims were denied by the Court – “[t]his is ground that [Brannan] has trodden previously without success, and again the Court denies the motion.”  
· At one point, the Court is reminded that “Brannan has conceded that no formal action was taken and nothing improper was accomplished at those sessions,” . . . “Even if the executive sessions were not properly convened, the remedies available under Open Meetings Law for such violations do not include discovery to recreate those sessions.”

· No re-argument of the issues raised by Brannan is warranted.  Brannan is simply once again attempting to improperly re-argue issues that have been fully resolved by prior valid decisions of the Court.  

· Brannan’s attempted strategy of judge disqualification is an effort to shop already rejected argument to a different judge and is repugnant . . . 

On January 25, 2010, Judge Rodgers filed an Order of Recusal of Judge, the final case precedent noted is this:  “Judicial rulings alone almost never constitute a valid basis for a bias or partiality recusal motion, nor do opinions formed by the judge on the basis of facts introduced or events occurring during current or prior proceedings.”  
On April 27, 2010, Chief Judge R. Brooke Jackson filed a formal Re-Assignment Order in the Gilpin District Court reassigning the Brannan case to Judge Jack Berryhill.  

Online columnists and commentary columnists are allowed some privileges not available to writers with an editor’s foot on their neck, and this writer is taking advantage of that idea at this point in time.  For those readers who might not be aware, this writer and full-time resident of Gilpin County is adamantly opposed to the MMRR Quarry.  That said, it is time for Brannan to get on with the lawsuit and stop their delaying tactics, or should I say their advertising the lack of merits in the case.  
A Notice of Election and Demand, the first step in foreclosure proceedings, was filed on May 7th by the Gilpin County Public Trustee against the Phillip Wolf property that is also known as the proposed site of the MMRR Quarry.  The process is long and involved in that the property is classified as agricultural land which means the first advertisement of the foreclosure will not appear for 260 days at least (December 23rd), a much longer time period than for the typical residential foreclosures.  

Additional investigation is underway into the long history of the Phillip Wolf matter in Gilpin County that began many years ago, possibly as early as 1999, and that will appear in the future edition of Eye on Gilpin County.

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  








Doris Beaver

